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Internal Revenue Service &paﬁxnent of the Treasury
Director, Exempt Organkzations P.0. Box 2508 - EP/EO
Rulings and Agreements Cincinnati, OH 45201

Emp!oyer Identification Number:
S

l;én'on to Contact - L.D. Number:

Contact Te Numbers:
Phone
FAX

We have considered your application for recognition of exemption from Federal income tax
under the provisions of section 501(c)(3) of the Internal Revenue Code of 1986 and its applicable
Income Tax Regulations. Based on the available information, we have determined that you do
not qualify for the reasons set forth on Enclosure 1.

Dear Sir:

Consideration was given to whether you qualify for exemption under oth~  bsections of section
501(c) of the Code. However, we have concluded that you do not qualif  .der another
subsection.

As your organization has not established exemption from Federal income tax, it will be
necessary for you to file an annual income tax return on Form 1041 if you are a Trust, or Form

1120 if you are a corporation or an unincorporated association. Contributions to you are not
.deductible under section 170 of the Code. '

If' you are in agreement with o ,.coposed denial, please sign and retum onc copy of the enclosed
Form 6018, Consent to Proposed Adverse Action.

You have the right to protest this proposcd determination if you believe it is incorrect. To
protest, you should submit a written appeal giving the facts, law and other information to support
your position as explained in the enclosed Publication 892, “Exempt Organizations Appeal
Procedures for Unagreed Issuee.” The appeal must be submitted within 30 days from the date of
this letter and must be signed by one of your principal officers. You may request a hearing with
a member of the office of the Regional Director of Appeals when you file your appeal. If a
hearing is requested, you will be contacted to arrange a date for it. The hearing may be held at
the Regional Office or, if you request, at any mutually convenient District Office. If you are to
be represented by someone who is not one of your principal officers, he or she must file a proper
power of attorney and otherwise qualify under our Conference and Practice Requirements as sct

forth in Section 601.502 of the Statement of Procedural Rules. See Treasury Cepartment Circular
No. 230. ‘ ‘
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If you do not protest this proposcd dctcnnmauon ina ﬁmcly manner, it will be considered by the
Internal Revenue Sen'icc as a failure to exhaust available adnumstmnvc mncdxcs. Section
7428(b)(2) of the Intcmal Rcyc_nue Codc '\rovxd«, in pm. that.
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A declaratoryjudzmcnt or dcmeﬁundcrthxs séctxon slmll not be xssued in an
¢ proceeding unless the Tax Court, the Clainis Court, or the district court ofthc
United States for the District of Columbia detctminu that the organization

B involved has exhausted admuustmuve rcmcdxcs vaxlablc to it within the Internal
= Revenue Service. e ,; e g oo

lf we do not hear from you wnhm thc time specaﬁed. thxs wxll bccomc our final determination.
In that event, appropriate State officials will be nouﬁcd of thas action in accordance with the
provisions of section 6104(c) of the Code. = .. ERNNN
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Sincerely

A e =A™

Director, Exempt Organizations
Rulings and Agreements
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| Enclosure ] -

ACTS |
You incorporated in the State of -on _to:

Increase awareness and knowledge of autism in order to facilitate early diagnosis and the
opportunity for effective carly intervention,

Provide effective treatment resources to'improve the “quality of life for children with
autism and their familjes. '

Develop an alliance of professionals who will ximvidc comprehensive treatment resources
for children with autism and their families. SR &

Communicate the need for and solicit support from “fajth based organizations™, to
provide support for families of children in autism in a spirit of faith, hope and love.

Do all and everything necessary and proper for the accomplishment of the purposes
stated in these Articles of liacorporation, or attaining any of the objects or the furtherance
of any of the Purposes enumerated in these Articles of Incorporation or any amendment
thereof, hecessary or incidental to the protection and benefit of the Corporation, and in
general, cither alone or in association with other firms, individuals, corporations, or
associations, to carry on any lawrul pursuit necessary or incidental to the accomplishment

of the purposes or the attainment of the objects and the furtherance of such purposes or
nbjects to this Corporation, |

Your stated purpose is to provide intensive ear] ¥ childhood intervention to families on a “fee for
service” basis. The model that you believe 1o be most effective is one-on-one instruction to each
for between 25 and 40 hours each week. The in- home “instructor—lhcrapist" designs each
child's program under the mentorship of a board centified behavior analyst, who examines the
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* You will engage in developing outside funding sources to mect. percent of your annual budget
needs. = -

vl
Vi .

You provide autism intervention services to austic children on a fee for service basis at the

current rate of per hour. Parents who receive intervention services also bear a percentage

of the general overhead that you incur that are related to coordination of the intervention

services. The inclusive rate that you currently charge is comparative to other service providers in
'who are charging dpér' hour.s... g

A copy of your service agreement revealed that you charge S.pcr month, A fee of

shall be payable on a semi-monthly basis, no later than the first day of the month and
the fifteenth day of the month in which services are to be provided. The client family agrees to
pay any and all amount not reimbursed by the health care provider. The fee can be reviewed at
any time if your expenses exceed the agreed cost of providing services.

The “example” sliding scale for three families indicates that unless you reccivc.pcrccnt of
your vperating expenses in contributions, no family would be eligible for reduced fees.

Y . .5
is a disqualified person because he has provided substantial financial support to' QI

Income is primarily derived from fees for service and expended for salaries.

LAW

Section 501(c)(3) of the Internal Revenue Code provides for exemption from Federal income tax
for organizations, which are organized and operated exclusively for charitable, religious, and
educational purposes, no part of the net earnings of which inures to the benefit of any private
shareholder or individual. ,

Section 502 of the Internal Revenue Code provides that an organization operated for the primary
purpose of carrying on a trade or business for profit shall not be tax exempt on the grounds that
all of its profits are payable to exempt organizations,

Section 513(a) of the Cude defines the term "unrelated trade or business” as any trade or business
the conduct of which is not substantially related (aside from the need of the organization for
income or funds for the use it makes of the profits derived) to the exercise or performance by an
organization of the purpose or function constituting the basis for its exemption.

Section 1.501(c)(3)-1(a)(!) of the Income Tax Regulations provides that in order to qualify for
exemption under section 501(c)3), an organization must be both organized and operated
exclusively for one or more exempt purposes®Fail#ire to meet either the organizational or
operational test will disqualify an organization from exemption under section 501(c)(3).

Section 1.501(c)(3)-1(cX1) of the Regulations provides that an organization will be regarded as




“operated exclusively” for one or more exempt purpo_scs only if itiengages primarily in activities,

which accomplish such-purposes. An organization will not be so regarded if more than an
insubstantial part of its activities is not in furtherance of an exempt purpose. '

Section 1.501(c)@)=¥e)(1) of the Regulations provides that an organization may meet the
requirements of section 501(c)(3) although it operates a trade or business as a substantial partof
its activities, if the operations of such trade or business are in furtherance of the organization's
exempt R‘urpose or purposes #h{f the organization is not organized or operated for the primary
purpose of carrying on an unrelated trade or business as defined in section 513. In determining
the e::istence or nonexistence of such primary purpose, all the $ifcumstances must be considered,
ingudi‘nﬁhc size and extent of activitics, which are in furtherancé of one or more exempt
purposes.

Section 1.513-1(d)(2) of the Regulations provides that a trade or business is "related" to exempt
purposes only where the conduct of the business activity has a causal relationship to the
achievement of any exempt purpose, and is “substantially related” for purposes pfsection 5 13,
only if the causal relationship is a substantial one. Thus, for the conduct of a trade or business
from which a particular amount of gross income derived to be substantially related to purposes

 for which exemption is granted, the production or distributions of goods or the performance of
the services for which the gross income is derived must contribute importantly to.the
accomplishment of those purposes.

In Better Business Bureau of Wushihglog, D.C., Inc. v. United States, 326 U.S. 279 (1945), the

Supreme Court held that the existence of a single non-exempt purpose, if substantial in nature,
would destroy exemption under section 501(c)3) regardless of the number or importance of
truly exempt purposes.

In Christian Manner Intemnational, Inc. v. Commissioner, 71 T. C. 661 (1979), the court held that

a corporation, which sold bo ks of a religious nature at a profit, was pursuing principally a
commercial purpose and was thus incligible for lax-exempt status. A primary factor indicating
such a purpose was that the corporation was in direct competition with other businesses that sold
religious literature, :

In Federation Pharmacy Services, Inc. v. Commissioner, 625 F.2d 804 ( 1980), the court denied
exemption to a organization formed to sell prescription drugs to its members at a price of §
percent below the lowest price charged for such items at local-for-profit pharmacies, a.
established by a price survey. Non-members would be obligated to pay the established survey
price for their drug purchases. It primary source of income was derived from its prescription
drug sales. Federation planned to promote its products through advertising, principally directed
at senior citizens and the handicapped. The court emphasized that the selling of prescription
drugs at a discount to the elderly and the handicapped does not in itself manifest a charitable ,
purpose. In this case the sclling of prescription drugs by Federation may serve to promote
health, but it does not, with more, further a charitable purpose within the scope of 501((c)(3).

In Sonora Community Hospital v. Commissioner. 46 T. C. 519 (1966), the Tax Court denied tax-

exempt status to a hospital, which provided only a de minimis amount of free care. The court
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-said, “a charitable hospital may impose charges or fees for services rendered, and indeed its
charity record may be comparatively low depending upon all the facts, .. but a serious question is
raised where its chaﬁtab}g opcration is virtually inconsequential”, n

Revenue Ruling 6§-l67. published in Cumulative Bulletin 1968-1, on page 255, holds that an
organf'zatiou for to assist needy women in caming income qualified for exemption. The

Revenue Ruling 72-369, published in Cumulative Bulletin 1972-1, on page 245, holds that an
organization formed to provide managerial and consulting services at cost to unrelated exempt
organizations does not qualify for exemption under section 501(c)(3) of the Code. An
organization is not exempt merely because jts op<rations are not conducted for the purpose of
producing a profit. To satisfy the operational test of the Regulations, the organization's resources

business of the type ordinarily carried on for profit.

APPLICATION OF LAW;

To qualify for exemption under section 501(c)3), the azplicant organization must show (1) that
it is organized and operated exclusively for religious or charitable purposes, (2) that no part of
the net earnings inures to the benefit of a private individual or shareholder, and (3) that no
substantial part of its activities consists of the dissemination of propaganda or otherwise
attempting to influence legislation or engaging in political activity.

While you are organized on a nonprofit basis, this alone does not mean you are automatically
exempt under séction 501(c)(3) of the Code. The fact that Yyou do not make a profit is not the
controlling factor. See United States v, “rancais ienfaisan Mutuelle, 152 F. 24
243 (9th Cir. 1945), cent. denied 327 U.S. 793 (1946); Hassett v. Associated ospital Service
Corporation, 125 F. 2d 611 (Ist Cir. 1942), cert. denied 316 U'S, 672 (1942); Baltimore Regional
Joint Boar Ith and Welfare Fupd v. Co issi 69 T. C. 554 (1978); and B.S. W,
Group, Ing, v, ngmissiong[,’ 70 T.C. 352 (1978).

A review of your sliding scale schedule indicates that your organization has and is uirgeting
moderate and above moderate-income level families who have insurance and are financially able
to pay for your services. In adopting this method of operation, you fees are cost prohibitive to
families who are below the moderate-income level and uninsured, thereby climinating a

Although you indicated that you would offer reduced fees to the third family you scrvice, this is
contingent upon the receipt and amount of contributions youreceive. Thus if you do not receive
contributions you will not provide reduced fees.




Even though your organizgtion promotes health, your

purview of 501(c)(3) of ¢ Code. While an organization can charge fees for its service, as in
Rev, Rul. 68-167, its activities must not be commercial innature, L
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micthod of operation is not within the

CONCLUSIO T

&

We have determined that you are similar to ths orgamzanons dcscnbedxntbe cited published
with other businesses, corporations and orgénizati,ons; within the Houston area which defeats
exemption under section 501(cX3) of the Code, b v ‘

precedence. Accordingly, you are similar to a commercial business and are in direct competition

v
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Form 6018

(Rov. Aug. 1683) Department of the Treasury - Interal Revenue Service
$ AU Consent to Proposed Adverse Action
(All references are ta the Internal Revenue Code)
- Case Number n Date of Latest Determination Letter
Employer Identification Num-ber Date of Proposed Adverse Action Letter

- Name and Address of Organization

I consent to the proposed adverse action relative to the above organization as shown below. |
gnderstand that if Section 7428, Declaratory Judgements Relaﬁn%to Status and Classification of

rganizations under Section 501(c)(3). etc. applies, | have the right to protest the proposed
adverse action.

“NATURE OF ADVERSE ACTION

{X) Denial of exemption under section 501(c)(3) of the Internal Revenue Code of 1986.

[ 1 Revocation of exemption, effective.

{ ] Modification of exemption fiom section S01(cX ) to section 501(c)( ), effective

( 1 Classification as a private foundation described in section 509(a), effective ****

[ 1 Classification as an private operating foundation described in sections S09(a) and 4942(j)(3), effective for

[ ]} Classification as an organization described in section 509(a)( ), effective

[ 1 Classification as an organization described in section 170(b)(1)(A)( ). effective

If you agree to the adverse action shown above, please sign and return this consent. You should
keep a copy for your records.

If you sign this consent before you have exhausted your administrative appeal rights, you may
lose your rights to a declaratory judgement under section 7428.

(Signature instructions on Back)
Name of Organization:
Signature and Title Date
Signature and Title Date

Catalog 430000 Form 6018-C.G. (Rev. 8-83)




